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Allnutt, David

From: Allnutt, David
Sent: Monday, June 01, 2015 9:10 AM
To: Storm, Linda

Subject: Accepted: Shellfish Aquaculture Letter to the Corps






From: McLerran, Dennis

To: Opalski, Dan; Allnutt, David; Barber. Anthony; Pirzadeh, Michelle; Holsman, Marianne; Dunbar, Bill
Subject: FW: Pacific Coast Shellfish Growers Association Response Letter

Date: Tuesday, May 26, 2015 2:42:14 PM

Attachments: PCSGA Response Ltr re CPPSH Petition.pdf

FYI

Dennis

From: Christine Lengele [mailto:christine@plauchecarr.com]

Sent: Tuesday, May 26, 2015 1:55 PM

To: Karen.Huff@usace.army.mil; john.s.kem@usace.army.mil; john.buck@usace.army.mil

Cc: Will.Stelle@noaa.gov; Mclerran, Dennis; maib461@ECY.WA.GOV; megan.duffy@dnr.wa.gov;
director@dfw.wa.gov; Amanda Carr; Terri Tyni

Subject: Pacific Coast Shellfish Growers Association Response Letter

Dear Lt. Gen. Bostick, Brig. Gen. Kem and Col. Buck,

| am a legal assistant in the office of Plauché & Carr LLP. Please find attached a courtesy electronic

copy of a letter we mailed to you on Friday, May 2219 on behalf of the Pacific Coast Shellfish
Growers Association. If you have any trouble opening the PDF attachment please let me know. Any
guestions regarding the contents of this letter may be directed to Amanda Carr at
amanda@plauchecarr.com or (206) 588-4188. Thank you.

-Christine

Christine Lengele/ Legal Secretary / Plauché & Carr LLP / 811 First Avenue, Suite 630/ Seattle, WA 98104
christine@plauchecarr.com / Phone: 206-588-4188 x 102 / Fax: 206-588-4255

This e-mail is intended only for the use of the individual or entity to whom it is addressed and may contain confidential,
privileged information. If the reader of this e-mail is not the addressee, please be advised that any dissemination, distribution
or copying of this e-mail is strictly prohibited. If you receive this communication in error, please call (206) 588-4188 x 102 and
return this e-mail to Christine Lengele at the above e-mail address and delete from your files. Thank you.
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May 22, 2015

Lieutenant General Thomas P. Bostick
U.S. Army Corps of Engineers

441 G Street NW

Washington, DC 20314-1000

Brigadier General John S. Kem
Commander Northwestern Division
P.O. Box 2870

Portland, OR 97208-2870

Colonel John G. Buck
Commander, Seattle District
U.S. Army Corps of Engineers
P.O. Box 3755

Seattle, WA 98124-3755

Re: Response to CPPSH Petition for Suspension of Authorizations of
Commercial Shellfish Aquaculture Activities under Nationwide Permit 48
in Puget Sound

Lt. Gen. Bostick, Brig. Gen. Kem, and Col. Buck:

This letter is submitted on behalf of the Pacific Coast Shellfish Growers Association
(“PCSGA?”) in response to the May 1, 2015, letter you received from the Coalition to Protect
Puget Sound Habitat (“CPPSH Petition”). In its Petition, CPPSH requests that the U.S. Army
Corps of Engineers (“Corps™) suspend authorization of shellfish farming activities in Puget
Sound, Washington under Nationwide Permit 48 (“NWP 48”). We have reviewed CPPSH’s
Petition and do not believe that such suspension is necessary or warranted, for the reasons set
forth in this letter.
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PCSGA, founded in 1930, represents over 100 shellfish farming companies in
Washington, Alaska, Oregon, California, and Hawaii. PCSGA works on behalf of its members
on a broad spectrum of issues, including environmental protection, shellfish safety, regulations,
technology, and marketing. Its members grow a wide variety of healthful, sustainable shellfish
including oysters, clams, mussels, and geoduck.

CPPSH’s request that the Corps suspend authorizations under NWP 48 is based on two
primary allegations: (1) that the Corps “dramatically underestimated” in 2012 the number of
authorizations that would be issued under NWP 48, and (2) that newly available information
regarding the effects of shellfish farming invalidates the Corps’ prior conclusions about the
effects of activities authorized under NWP 48." These allegations are both incorrect.

A. The Corps Did Not Underestimate the Number of Activities that Would Be
Authorized under NWP 48

CPPSH claims that the Seattle District’s 2012 Supplemental Decision Document for the
reissuance of NWP 48 is inadequate because there were “only” 101 commercial shellfish
growing areas at the time the 2012 NWP 48 was issued, and because the Seattle District
“dramatically underestimated” that NWP 48 would be used approximately 50 times per year in
Washington State during the life of the permit,” but then went on to verify over 900 activities in
the next two 3years, “an order of magnitude or more greater than the Corps previously
anticipated.”

1. The Department of Health currently manages fewer, not more, acres than
the Corps cited in its 2012 Decision Document

The 101 commercial shellfish growing areas referenced in CPPSH’s Petition and the
Supplemental Decision Document do not correlate to the number of activities the Corps
authorizes under NWP 48. These are instead the geographic areas that the Washington
Department of Health (“DOH”) manages under its Shellfish Growing Area Program to ensure
that shellfish harvested for human consumption are safe to eat. These areas are evaluated,
classified, and monitored by DOH in a manner consistent with the federal shellfish sanitation
program.4 The Corps verifies individual farms, not growing areas, and there are typically many
individual farms located within a single DOH growing area.

The Supplemental Decision Document also noted that the 101 DOH-managed growing
areas cover 325,000 shoreline, near-shore, and sub-tidal commercial shellfish harvesting acres

! CPPSH Petition, at 1-2 (“CPPSH submits this petition to again notify and remind the Corps of the dramatic
difference between the anticipated number of activities authorized under NWP 48 in Puget Sound, and the actual
number of pre-construction notifications received and authorizations issued so far, as well as new information
regarding the potential effects of the authorized activities on the environment in Puget Sound — including ESA-listed
species.” (bold in original)).

> CPPSH Petition, at 3.

* CPPSH Petition, at 4, 18.

4 RCW 69.30.050; WAC 246-282-020; National Shellfish Sanitation Program Guide for the Control of Molluscan
Shellfish (adopted by reference in WAC 246-282-005).
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throughout Washington State.” The only possible support that DOH numbers could provide to
CPPSH’s arguments would be if there was a dramatic expansion in the footprint of growing
areas managed by DOH between 2010 and 2015. In fact, the overall number of acres that DOH
manages under its Shellfish Growing Area Program as of May 2015 (309,521) is actually less
than the number cited in the Supplemental Decision Document, and the total overall number of
growing areas that DOH manages as of May 2015 (103) is only slightly higher.6 The DOH
statistics undermine, rather than support, CPPSH’s claim that there has been a “dramatic”
underestimation of activities authorized under the 2012 NWP 48.

2. The Corps’ estimate that NWP 48 would be used 50 times per year refers
only to new farms; it does not include existing farms

The Seattle District’s estimate that approximately 50 verifications issued per year refers
only to new farms; it does not include existing farms. At the time the 2012 Supplemental
Decision Document was drafted, the Seattle District had in its possession pre-construction
notifications for hundreds of shellfish farms that existed prior to March 18, 2007.” These
existing farms underwent formal, programmatic Endangered Species Act (“ESA”) consultations
in 2009. The vast majority of the verifications issued in 2012 and 2013 were for farms that
existed in 2007. Outside of the verifications issued for those existing shellfish farms, to date the
Seattle District has only authorized a limited number of new shellfish farms. The Corps
acknowledged this difference in its Supplemental Decision Document: “Because NWP 48 covers
new and existing farms, not every NWP verification would expand the acreage of aquaculture in
Washington State.”®

Thus, the estimates that the Corps provided in 2012 did not “dramatically underestimate”
any expansion of authorized activities. If anything, the Corps overestimated the verifications
that would be issued for new farms; although PCSGA does not have the precise figures state-
wide or for Puget Sound, our understanding is that the Corps has authorized fewer than 150 new
farms in the three years since NWP 48 was re-authorized in 2012. Moreover, to date the Seattle
District has required new commercial shellfish aquaculture activities to undergo individual ESA
consultation prior to issuing verifications under NWP 48.

CPPSH fails to provide any information specific to Puget Sound regarding the use of
NWP 48 needed to support its request; it simply claims that there has been a “dramatic
difference” between the anticipated and actual number of activities authorized in Puget Sound.’
It does not state how many existing or new farms the Corps has authorized in Puget Sound, nor
how many pending applications have been submitted to the Corps. It does not provide acreage

5 U.S. Army Corps of Engineers, Seattle District, Supplement to the National Decision Document for 2012
Nationwide Permit 48 and Regional General Conditions (“Supplemental Decision Document”), 31 (Mar. 19, 2012).
% Email from Scott Berbells, Manager, Shellfish Growing Area Section, Washington State Department of Health, to
Amanda Carr, Plauché & Carr LLP (May 18, 2015).

7 When Nationwide Permit 48 was first issued in 2007, it only covered shellfish farms that were in existence as of
the date NWP 48 was issued. The re-issuance of NWP 48 in 2012 included those existing farms as well as a subset
of new farms, i.e. those established after the date that 2007 NWP 48 was issued.

¥ Supplemental Decision Document at 31.

? CPPSH Petition, at 1-2.
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numbers nor a breakdown of authorized farms by species cultivated or method used, either state-
wide or in Puget Sound. The only information CPPSH provides specific to Puget Sound are two
maps that purport to show the location of existing and proposed shellfish farms in South Puget
Sound; the maps include no citation except “best-available 2012-2014 data.”

3. Suspension is not warranted, because there has been no unanticipated
“dramatic expansion” of activities authorized under NWP 48

CPPSH argues that the Corps must reevaluate impacts on salmon and the nearshore,
birds, killer whales, and forage fish. These claims are not based on new information, but solely
on a claim of expansion of activities “an order of magnitude or more greater than the Corps
previously anticipated.”’® As discussed above, the number of shellfish activities that have been
authorized by NWP 48 is not outside the scope considered by the Corps in reissuing NWP 48 in
2012. Because there has been no unanticipated increase in authorized activities and CPPSH cites
no other reason to invalidate the Corps’ evaluation under ESA, the National Environmental
Policy Act (“NEPA”), or the Clean Water Act (“CWA?”), no reevaluation is warranted.

Regardless, CPPSH’s discussion of impacts to these resources is misleading. With
respect to endangered species, such as Puget Sound Chinook salmon, Hood Canal Summer Run
chum salmon, and Southern Resident killer whales, the federal agencies with ESA expertise
closely analyzed the impacts of existing shellfish farms on listed species and concluded that
CPPSH’s concerns are unfounded. In the 2009 Biological Opinions (“BiOps”) prepared for
NWP 48, the National Marine Fisheries Service (“NMFS”) and U.S. Fish and Wildlife Service
(“USFWS”) found that there would be no take of a threatened or endangered species or an
adverse modification of those species’ critical habitat as a result of existing shellfish aquaculture
activities authorized under NWP 48."" Additionally, as noted above, all new farms authorized
under NWP 48 have undergone individual ESA consultation, and NMFS and USFWS have
concluded that their impacts are insignificant, discountable, and not likely to adversely affect
ESA-listed species.’* This includes geoduck farming, an activity that is called out frequently in
the CPPSH Petition. Prospectively, any farms that the Corps verifies in the future will also have
to undergo ESA consultation.

CPPSH’s claims regarding impacts to other fish species also lack merit. CPPSH is
particularly concerned about the impact of netting on herring and flat fish; however, it fails to
demonstrate that frequent entrapment actually occurs. NMFS has also already closely analyzed
CPPSH’s concerns regarding shellfish aquaculture’s impact on fish species under the Magnuson-
Stevens Fishery Conservation and Management Act and concluded that potential impacts were

' CPPSH Petition, at 18.

""" NMFS, Endangered Species Act-Section 7 Programmatic Consultation Biological and Conference Opinion and
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for Nationwide
Permit 48 Washington (2009 NMFS BiOp”), at 65 (Apr. 28, 2009); USFWS, Biological Opinion, Nationwide
Permit #48 for Shellfish Aquaculture, at 152-155 (Mar. 24, 2009).

12 See, e.g., Letter from William W. Stelle, Jr., Regional Administrator, NMFS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Nov. 15, 2013); Letter from Ken S. Berg, Manager, USFWS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Dec. 13, 2013).
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insignificant.”? Additionally, the Corps has imposed several Special Conditions in shellfish farm
approvals to minimize potential impacts on forage fish. 14

CPPSH’s concerns regarding impacts on bird species are also misguided. The scientific
record does not support a conclusion that shellfish farming negatively impacts birds. In fact,
there are numerous scientific studies indicating that the presence of shellfish, whether cultured or
wild, benefits bird communities by providing an important source of food for a wide variety of
marine shorebirds, seabirds, and raptors.’

It bears noting that CPPSH’s claims regarding adverse impacts to the resources discussed
above have been repeatedly raised, closely analyzed, and consistently disagreed with by the
Washington State Shorelines Hearings Board (“SHB™).!® When presented with largely the same
evidence that is included in the Petition, the SHB determined repeatedly that the proposed
shellfish farms would not result in adverse significant impacts to the environment. Specifically,
the SHB has concluded that CPPSH failed to present information proving that these farms will
negatively impact either forage fish or salmon;!” that any disturbance to the benthic community
is “within the range of natural disturbances and that such disturbances are in fact necessary for
the health of the ecosystem;"18 that entanglement of species in canopy nets is unlikely;19 and,
summarilg, that a proposed geoduck farm will not “have an adverse impact on fish, birds, and
wildlife.”?® While it is clear that CPPSH disagrees with these conclusions, they demonstrate that
independent decision makers and agencies with expertise have considered and dismissed
CPPSH’s claims in these areas. The petition presents no information that warrants
reconsideration by the Corps.

13 See, e.g., Letter from William W. Stelle, Jr., Regional Administrator, NMFS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Nov. 15, 2013).

' For example, the Special Conditions require that a Pacific herring spawn survey be conducted prior to shellfish
activities, and if herring spawn is present, activities are prohibited. Additionally, the Special Conditions prohibit
newly positioned shellfish culturing in documented surf smelt or Pacific sand lance spawning habitat.

!5 Dankers, N., and D. R. Zuidema, The role of the mussel (Mytilus edulis L.) and mussel culture in

the Dutch Wadden Sea. Estuaries, 1995 18 (1A):71-80; Norris et al., Changes in the number of oystercatchers
Haematopus ostralegus wintering in the Burry Inlet in relation to the biomass of cockles Cerastoderma edule and its
commercial exploitation, 1998, Journal of Applied Ecology 35:75-85; Hilgerloh et al., 4 preliminary study on the
effects of oyster culturing structures on birds in a sheltered Irish estuary, 2001, Hydrobiologia 465:175-180; Zydelis
et al., Habitat use by wintering surf and white-winged scoters: Effects of environmental attributes and shellfish
aquaculture, 2006 Journal of Wildlife Management 70:1754-1762; Lewis et al., Effects of predation by sea ducks on
clam abundance in soft-bottom intertidal habitats, 2007, Marine Ecology Progress Series 329:131-144; Forrest et
al., Bivalve aquaculture in estuaries: Review and synthesis of oyster cultivation effects, 2009, Aquaculture 298:1-15,
16 See CPPSH v. Pierce County (“Haley”), SHB No. 14-024, Findings of Fact, conclusions of Law, and Order (May
15,2015); CPPSH v. Pierce County (“Longbranch”), SHB No. 11-019, Findings of Fact, Conclusions of Law, and
Order, Conclusion of Law (July 13, 2012); CPPSH v. Thurston County (“Lockhart”), SHB No. 13-006¢, Findings
of Fact, Conclusions of Law, and Order, Conclusion of Law (October 11, 2013).

17 Longbranch, SHB No. 11-019, Findings of Fact at 17; see also Id. at Findings of Fact 7 (“There is no evidence
that farmed geoduck will cause adverse impacts to forage fish or salmon by depleting food resources”), 13 (finding
that the special conditions protect forage fish during spawning season), 18 (finding no significant adverse impacts to
salmon resulting from geoduck harvest); Lockhart, SHB No. 13-006¢, Conclusion of Law at 14.

18 Longbranch, SHB No. 11-019, Findings of Fact at 17; Haley, SHB. No. 14-024, Findings of Fact at 15 (finding
that the WSG research “is the most specific and relevant scientific information currently available” regarding the
impacts of geoduck gear on marine ecosystems).

¥ Lockhart, SHB No. 13-006¢, Findings of Fact at 42.

. Haley, SHB No. 14-024, Findings of Fact at 31.
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B. The Corps Should Not Reconsider its 2012 Conclusions Based on CPPSH Claims of
New Information

On several occasions in its Petition, CPPSH alleges that newly available information
regarding the potential effects of authorized activities in Puget Sound combined with the
“unanticipated number of activities authorized”, invalidate the Corps’ 2012 analyses and require
the Corps to suspend authorization under NWP 48 and complete supplemental reviews.?! As
discussed above, CPPSH’s statements that the Corps has authorized dramatically more activities
under NWP 48 than it anticipated are without merit. Moreover, as discussed below, CPPSH’s
allegations of new information do not justify a suspension of authorizations under NWP 48 or
require the Corps to conduct supplemental review.

1. No new information regarding water quality warrants suspension of NWP 48

CPPSH alleges that recent studies have found that shellfish aquaculture causes adverse
water quality impacts, invalidating the idea that shellfish aquaculture improves water quality, a
premise upon which CPPSH claims the Corps’ determination of no significant impacts was
based. However, the information CPPSH relies upon is either not new,” attributes impacts
primarily to finfish aquaculture,23 or fails to establish shellfish farming has significant adverse
impacts.24 The Corps acknowledged in the NWP 48 National Decision Document that large
populations of commercial shellfish had the potential to increase nutrients in the water, but it
concluded that these effects are minor.”> The Corps also correctly determined “[t]he shellfish
populations supported by the activities authorized by this NWP help support the objective of the
CWA because they improve water quality through the conversion of nutrients into biomass (i.e.,
shellfish growth) and the removal of suspended materials through filter feeding.”*® CPPSH’s
Petition fails to show how the Corps’ earlier determination has been invalidated. Moreover, the
same water quality claims it asserts in the Petition have been consistently rejected in appeals of
shellfish aquaculture permits to the SHB.?" Because CPPSH has failed to present convincing
evidence that shellfish aquaculture significantly harms water quality, there is no basis to suspend
or modify NWP 48.

*! See CPPSH Petition at 6-10.

22 CPPSH Petition at 7 (citing Bendell, L.1., et al., Changes in Geochemical Foreshore Attributes as a Consequence
of Intertidal Shellfish Aquaculture: A Case Study, 404 Marine Process Series 91-108 (Apr, 2010) (published two
years before NWP 48 was reissued in 2012)).

> CPPSH Petition at 7 (citing Bouwman, Lex, et al., Mariculture: Significant and Expanding Cause of Coastal
Nutrient Enrichment, 2013, Environ. Res. Lett. 044026, *3 (stating “the major nutrient impact from mariculture is
due to finfish”)).

24 CPPSH Petition at 7 (citing Konrad, Christopher Approaches for Evaluating the Effects of Bivalve Filter Feeding
on Nutrient Dynamics in Puget Sound, Dec 8, 2014 Washington SeaGrant Symposium Presentation (by CPPSH’s
own admission, this only established certain impacts “are not understood”), and Bendell, L.L, et al., Changes in
Ammonium and PH within Intertidal Sediments in Relation to Temperature and the Occurrence of Non-Indigenous
Bivalves, Open Journal of Marine Science, 2014, 4, 151-162, at 161 (acknowledging the biological significance of
noted changes “is not known”)).

» U.S. Army Corps of Engineers, Decision Document Nationwide Permit 48 (“National Decision Document”), *33-
34 (Feb. 13, 2012).

2614 at 5.

7 See Longbranch, SHB No. 11-019, Conclusion of Law at 6; Lockhart, SHB No. 13-006¢c, Conclusion of Law at
19; Haley, SHB No. 14-024, Finding of Fact at 29-31.
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2. No new information regarding PVC warrants suspension of NWP 48

CPPSH argues that the Corps must reconsider NWP 48 in light of “recently pubhshed
studies [that] describe the dangerous environmental impacts that may arise from PVC. &
However, CPPSH’s claim is supported primarily by studies that were available to the Corps
before it issued NWP 48.%° Of the studies that have been published since the Corps’
determination, several explain that significant amounts of plastlc exist 1n the world’s oceans,
and the others indicate that microplastics can adsorb into organic pyrene !and plastic particles
can be found in mussels,>? but none even suggest that shellfish activities are the cause of these
findings. Similar to its speculative claims regarding water quality impacts, CPPSH’s claims
regarding PVC and the use of plastics have been consistently rejected by the SHB. The evidence
presented at these hearings conclusively demonstrated that the PVC used in shellfish aquaculture
does not pose a 51§n1ﬁcant risk of breaking down into microplastics or leaching chemicals into
the environment.” Thus, there is no basis to suspend or modify NWP 48 based on concerns with
the use of plastics.

30

3. No new information regarding impacts on eelgrass warrants suspension of
NWP 48

CPPSH contends that the Corps must reevaluate shellfish aquaculture’s impact on
eelgrass in light of new information regarding the effects of motorized boats and sedimentation
during geoduck harvest. For support, CPPSH first relies on the SHB’s discussion of an
Environmental Impact Statement issued in 2001 for the State of Washington Geoduck Fishery
(“2001 FEIS”).** Clearly, the potential impacts to eelgrass described in the 2001 FEIS were
available for over a decade before the Corps made its determination of no significance regarding
NWP 48. This is not new information that warrants reevaluation.

Similarly, CPPSH’s citation to a second source of new information, an Environmental
Impact Statement for Drakes Bay Oyster Company’s Special Use Permit (“DBOC EIS”), is

> CPPSH Petition at 8.

%% CPPSH Petition at 8 (citing Jort Hammer et al., Plastics in the Marine Environment: the Dark Side of a Modern
Gift, 2012, Reviews of Envtl. Contamination and Toxicology 1; Jorg Oehlmann et al., 4 Critical Analysis of the
Biological Impacts of Plasticizers on Wildlife, 2009, Philosophical Transactions of the Royal Soc’y B., 2,047, 2048;
Anthony L. Andrady, Microplastics in the Marine Environment, 2011, Marine Pollution Bulletin 1596; Heather J.
Hamlin, Review, Embryos as Targets of Endocrine Disrupting Contaminants in Wildlife, 2011, Birth Defects
Research Part C: Embryo Today: Reviews 26).

3% CPPSH Petition at 8 (citing Eriksen, M., Plastic Pollution in the World’s Oceans: More than 5 Trillion Plastic
Pieces Weighing over 250,000 Tons Afloat at Sea, 2014, PLoS ONE 9(12); Woodall, Lucy, et al., The deep sea is a
major sink for microplastic debris, 2014, R. Soc. Open sci.1:140317).

31 CPPSH Petition at 9 (citing Avio, Carlo Giacomo, et al., Pollutants bioavailability and toxicological risk from
microplastics to marine mussels, 2014, Environmental Pollution 198, 211-222).

32 CPPSH Petition at 9 (citing Van Cauwenberghe, Lisbeth, et al., Microplastics in bivalves cultured for human
consumption, 2014, Environmental Pollution, 65-70 (significantly, noting that “estimations of the potential risks for
human health posed by microplastics in food stuff is not (yet) possible.).

33 Longbranch, SHB No. 11-019, Findings of Fact at 9-11; Lockhart, SHB No. 13-006¢, Findings of Fact at 36-42;
Haley, SHB No. 14-024, Findings of Fact at 39-47.

3% CPPSH Petition at 9-10 (citing Coalition to Protect Puget Sound Habitat v. Pierce County, SHB No. 13-016c,
Findings of Fact, 25 (Jan 22, 2014)).
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unpersuasive.35 The DBOC EIS was published for public comment on September 23, 2011,
months prior to the Corps” NWP 48 determination. Moreover, the DBOC EIS was strongly
criticized in two objective peer reviews performed by the National Academy of Sciences
(“NAS”). NAS determined that the U.S. National Park Service (“NPS”) selectively presented,
over-interpreted, or misrepresented scientific data regarding the impact of shellfish farms on the
surrounding environment. Further, NPS confirmed that the DBOC EIS “shall not be construed to
have any application to any location other than Point Reyes National Seashore” and that NPS
does not propose to use the information contained in the EIS in the future.*® The Final EIS was
not certified by NPS and was not used in the final determination by the Department of Interior to
not extend the DBOC lease. It therefore has no precedential or analytical value. Even Protect
Our Shoreline, an affiliate of CPPSH, admitted in a blog posting that “[t]o claim that impacts to
conditions in Drakes Estero - whatever they may be - are applicable to all waters across the
nation is, at best, shallow thinking.”®’ Accordingly, CPPSH has presented no new information
that warrants reevaluation of potential impacts to eelgrass.

C. Public Notice

To the extent that it is not already, PCSGA requests to be added to all lists of known
interested public3 8 related to NWP 48, and contacted and provided the opportunity to comment in
the event that the Corps considers a modification, suspension, or revocation of NWP 48 and any
case specific activity’s authorization under that Nationwide Permit, in response to the May 1,
2015 CPPSH Petition or for any other reason.

Thank you for your consideration of these comments. Do not hesitate to contact me at
(206) 588-4188 or amanda@plauchecarr.com if you have questions regarding the contents of this
letter or if you would like copies of the referenced documents.

Sincerely,

ol 2 .

Amanda Carr

AMC:cml
Cc:

Mr. William Stelle, Regional Administrator
National Marine Fisheries Service

7600 Sand Point Way Northeast

Seattle, WA 98115

35 CPPSH Petition at 9-10 (citing Nat’l Parks Service, FEIS Drakes Bay Oyster Company Special Use Permit, 333
(2012)).

% Letter from Christine S. Lehnertz, NPS Regional Director, to Margaret Pilaro Barrette (Aug. 1, 2013).

37 Drakes Bay: Integrity in Information Quality Complaints, Protect Our Shoreline News (June 28, 2013).

%33 C.F.R. § 330.5.
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Mr. Dennis McLerran, Regional Administrator
U.S. EPA Region 10

1200 6" Avenue, Mail Code RA-210

Seattle, WA 98101

Ms. Maia Bellon, Director
Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Ms. Megan Duffy

Deputy Supervisor

Washington Department of Natural Resources
1111 Washington Street SE

P.O. Box 47001

Olympia, WA 98504-7001

Mr. Jim Unsworth

Director

Washington Department of Fish and Wildlife
600 Capitol Way N

Olympia, WA 98501
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GV ST R. David Allnutt, Director
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From: MclLerran, Dennis

Sent: Tuesday, May 26, 2015 2:42 PM

To: Opalski, Dan; Alinutt, David; Barber, Anthony; Pirzadeh, Michelle; Holsman, Marianne; Dunbar,
Bill

Subject: FW: Pacific Coast Shellfish Growers Association Response Letter

FYI

Dennis

From: Christine Lengele [mailto:christine@plauchecarr.com)]

Sent: Tuesday, May 26, 2015 1:55 PM

To: Karen.Huff@usace.army.mil; john.s.kem@usace.army.mil; john.buck@usace.army.mil

Cc: Will.Stelle@noaa.gov; Mclerran, Dennis; maib461 @ECY.WA.GOV; megan.duffy@dnr.wa.gov;
director@dfw.wa.gov; Amanda Carr; Terri Tyni

Subject: Pacific Coast Shellfish Growers Association Response Letter
Dear Lt. Gen. Bostick, Brig. Gen. Kem and Col. Buck,
I am a legal assistant in the office of Plauché & Carr LLP. Please find attached a courtesy electronic

copy of a letter we mailed to you on Friday, May 2219 on behalf of the Pacific Coast Shellfish
Growers Association. If you have any trouble opening the PDF attachment please let me know. Any
questions regarding the contents of this letter may be directed to Amanda Carr at
amanda@plauchecarr.com or (206) 588-4188. Thank you.

-Christine

Christine Lengele/ Legal Secretary / Plauché & Carr LLP / 811 First Avenue, Suite 630/ Seattle, WA 98104
christine@plauchecarr.com / Phone: 206-588-4188 x 102 / Fax: 206-588-4255

This e-mail is intended only for the use of the individual or entity to whom it is addressed and may contain confidential,
privileged information. If the reader of this e-mail is not the addressee, please be advised that any dissemination, distribution
or copying of this e-mail is strictly prohibited. If you receive this communication in error, please call (206) 588-4188 x 102 and
return this e-mail to Christine Lengele at the above e-mail address and delete from your files. Thank you.
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Samuel W, Plauché 811 First Avenue, Suite 630, Seattle, WA 98104 Amanda M. Carr
TeL: (206) 588-4188 Fax: (206) 588-4255
www.plauchecarr.com

May 22, 2015

Lieutenant General Thomas P. Bostick
U.S. Army Corps of Engineers

441 G Street NW

Washington, DC 20314-1000

Brigadier General John S. Kem
Commander Northwestern Division
P.O. Box 2870

Portland, OR 97208-2870

Colonel John G. Buck
Commander, Seattle District
U.S. Army Corps of Engineers
P.O. Box 3755

Seattle, WA 98124-3755

Re: Response to CPPSH Petition for Suspension of Authorizations of
Commercial Shellfish Aquaculture Activities under Nationwide Permit 48
in Puget Sound

Lt. Gen. Bostick, Brig. Gen. Kem, and Col. Buck:

This letter is submitted on behalf of the Pacific Coast Shellfish Growers Association
(“PCSGA?”) in response to the May 1, 2015, letter you received from the Coalition to Protect
Puget Sound Habitat (“CPPSH Petition”). In its Petition, CPPSH requests that the U.S. Army
Corps of Engineers (“Corps™) suspend authorization of shellfish farming activities in Puget
Sound, Washington under Nationwide Permit 48 (“NWP 48”). We have reviewed CPPSH’s
Petition and do not believe that such suspension is necessary or warranted, for the reasons set
forth in this letter.
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PCSGA, founded in 1930, represents over 100 shellfish farming companies in
Washington, Alaska, Oregon, California, and Hawaii. PCSGA works on behalf of its members
on a broad spectrum of issues, including environmental protection, shellfish safety, regulations,
technology, and marketing. Its members grow a wide variety of healthful, sustainable shellfish
including oysters, clams, mussels, and geoduck.

CPPSH’s request that the Corps suspend authorizations under NWP 48 is based on two
primary allegations: (1) that the Corps “dramatically underestimated” in 2012 the number of
authorizations that would be issued under NWP 48, and (2) that newly available information
regarding the effects of shellfish farming invalidates the Corps’ prior conclusions about the
effects of activities authorized under NWP 48." These allegations are both incorrect.

A. The Corps Did Not Underestimate the Number of Activities that Would Be
Authorized under NWP 48

CPPSH claims that the Seattle District’s 2012 Supplemental Decision Document for the
reissuance of NWP 48 is inadequate because there were “only” 101 commercial shellfish
growing areas at the time the 2012 NWP 48 was issued, and because the Seattle District
“dramatically underestimated” that NWP 48 would be used approximately 50 times per year in
Washington State during the life of the permit,” but then went on to verify over 900 activities in
the next two 3years, “an order of magnitude or more greater than the Corps previously
anticipated.”

1. The Department of Health currently manages fewer, not more, acres than
the Corps cited in its 2012 Decision Document

The 101 commercial shellfish growing areas referenced in CPPSH’s Petition and the
Supplemental Decision Document do not correlate to the number of activities the Corps
authorizes under NWP 48. These are instead the geographic areas that the Washington
Department of Health (“DOH”) manages under its Shellfish Growing Area Program to ensure
that shellfish harvested for human consumption are safe to eat. These areas are evaluated,
classified, and monitored by DOH in a manner consistent with the federal shellfish sanitation
program.4 The Corps verifies individual farms, not growing areas, and there are typically many
individual farms located within a single DOH growing area.

The Supplemental Decision Document also noted that the 101 DOH-managed growing
areas cover 325,000 shoreline, near-shore, and sub-tidal commercial shellfish harvesting acres

! CPPSH Petition, at 1-2 (“CPPSH submits this petition to again notify and remind the Corps of the dramatic
difference between the anticipated number of activities authorized under NWP 48 in Puget Sound, and the actual
number of pre-construction notifications received and authorizations issued so far, as well as new information
regarding the potential effects of the authorized activities on the environment in Puget Sound — including ESA-listed
species.” (bold in original)).

> CPPSH Petition, at 3.

* CPPSH Petition, at 4, 18.

4 RCW 69.30.050; WAC 246-282-020; National Shellfish Sanitation Program Guide for the Control of Molluscan
Shellfish (adopted by reference in WAC 246-282-005).
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throughout Washington State.” The only possible support that DOH numbers could provide to
CPPSH’s arguments would be if there was a dramatic expansion in the footprint of growing
areas managed by DOH between 2010 and 2015. In fact, the overall number of acres that DOH
manages under its Shellfish Growing Area Program as of May 2015 (309,521) is actually less
than the number cited in the Supplemental Decision Document, and the total overall number of
growing areas that DOH manages as of May 2015 (103) is only slightly higher.6 The DOH
statistics undermine, rather than support, CPPSH’s claim that there has been a “dramatic”
underestimation of activities authorized under the 2012 NWP 48.

2. The Corps’ estimate that NWP 48 would be used 50 times per year refers
only to new farms; it does not include existing farms

The Seattle District’s estimate that approximately 50 verifications issued per year refers
only to new farms; it does not include existing farms. At the time the 2012 Supplemental
Decision Document was drafted, the Seattle District had in its possession pre-construction
notifications for hundreds of shellfish farms that existed prior to March 18, 2007.” These
existing farms underwent formal, programmatic Endangered Species Act (“ESA”) consultations
in 2009. The vast majority of the verifications issued in 2012 and 2013 were for farms that
existed in 2007. Outside of the verifications issued for those existing shellfish farms, to date the
Seattle District has only authorized a limited number of new shellfish farms. The Corps
acknowledged this difference in its Supplemental Decision Document: “Because NWP 48 covers
new and existing farms, not every NWP verification would expand the acreage of aquaculture in
Washington State.”®

Thus, the estimates that the Corps provided in 2012 did not “dramatically underestimate”
any expansion of authorized activities. If anything, the Corps overestimated the verifications
that would be issued for new farms; although PCSGA does not have the precise figures state-
wide or for Puget Sound, our understanding is that the Corps has authorized fewer than 150 new
farms in the three years since NWP 48 was re-authorized in 2012. Moreover, to date the Seattle
District has required new commercial shellfish aquaculture activities to undergo individual ESA
consultation prior to issuing verifications under NWP 48.

CPPSH fails to provide any information specific to Puget Sound regarding the use of
NWP 48 needed to support its request; it simply claims that there has been a “dramatic
difference” between the anticipated and actual number of activities authorized in Puget Sound.’
It does not state how many existing or new farms the Corps has authorized in Puget Sound, nor
how many pending applications have been submitted to the Corps. It does not provide acreage

5 U.S. Army Corps of Engineers, Seattle District, Supplement to the National Decision Document for 2012
Nationwide Permit 48 and Regional General Conditions (“Supplemental Decision Document”), 31 (Mar. 19, 2012).
% Email from Scott Berbells, Manager, Shellfish Growing Area Section, Washington State Department of Health, to
Amanda Carr, Plauché & Carr LLP (May 18, 2015).

7 When Nationwide Permit 48 was first issued in 2007, it only covered shellfish farms that were in existence as of
the date NWP 48 was issued. The re-issuance of NWP 48 in 2012 included those existing farms as well as a subset
of new farms, i.e. those established after the date that 2007 NWP 48 was issued.

¥ Supplemental Decision Document at 31.

? CPPSH Petition, at 1-2.
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numbers nor a breakdown of authorized farms by species cultivated or method used, either state-
wide or in Puget Sound. The only information CPPSH provides specific to Puget Sound are two
maps that purport to show the location of existing and proposed shellfish farms in South Puget
Sound; the maps include no citation except “best-available 2012-2014 data.”

3. Suspension is not warranted, because there has been no unanticipated
“dramatic expansion” of activities authorized under NWP 48

CPPSH argues that the Corps must reevaluate impacts on salmon and the nearshore,
birds, killer whales, and forage fish. These claims are not based on new information, but solely
on a claim of expansion of activities “an order of magnitude or more greater than the Corps
previously anticipated.”’® As discussed above, the number of shellfish activities that have been
authorized by NWP 48 is not outside the scope considered by the Corps in reissuing NWP 48 in
2012. Because there has been no unanticipated increase in authorized activities and CPPSH cites
no other reason to invalidate the Corps’ evaluation under ESA, the National Environmental
Policy Act (“NEPA”), or the Clean Water Act (“CWA?”), no reevaluation is warranted.

Regardless, CPPSH’s discussion of impacts to these resources is misleading. With
respect to endangered species, such as Puget Sound Chinook salmon, Hood Canal Summer Run
chum salmon, and Southern Resident killer whales, the federal agencies with ESA expertise
closely analyzed the impacts of existing shellfish farms on listed species and concluded that
CPPSH’s concerns are unfounded. In the 2009 Biological Opinions (“BiOps”) prepared for
NWP 48, the National Marine Fisheries Service (“NMFS”) and U.S. Fish and Wildlife Service
(“USFWS”) found that there would be no take of a threatened or endangered species or an
adverse modification of those species’ critical habitat as a result of existing shellfish aquaculture
activities authorized under NWP 48."" Additionally, as noted above, all new farms authorized
under NWP 48 have undergone individual ESA consultation, and NMFS and USFWS have
concluded that their impacts are insignificant, discountable, and not likely to adversely affect
ESA-listed species.’* This includes geoduck farming, an activity that is called out frequently in
the CPPSH Petition. Prospectively, any farms that the Corps verifies in the future will also have
to undergo ESA consultation.

CPPSH’s claims regarding impacts to other fish species also lack merit. CPPSH is
particularly concerned about the impact of netting on herring and flat fish; however, it fails to
demonstrate that frequent entrapment actually occurs. NMFS has also already closely analyzed
CPPSH’s concerns regarding shellfish aquaculture’s impact on fish species under the Magnuson-
Stevens Fishery Conservation and Management Act and concluded that potential impacts were

' CPPSH Petition, at 18.

""" NMFS, Endangered Species Act-Section 7 Programmatic Consultation Biological and Conference Opinion and
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for Nationwide
Permit 48 Washington (2009 NMFS BiOp”), at 65 (Apr. 28, 2009); USFWS, Biological Opinion, Nationwide
Permit #48 for Shellfish Aquaculture, at 152-155 (Mar. 24, 2009).

12 See, e.g., Letter from William W. Stelle, Jr., Regional Administrator, NMFS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Nov. 15, 2013); Letter from Ken S. Berg, Manager, USFWS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Dec. 13, 2013).
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insignificant.”? Additionally, the Corps has imposed several Special Conditions in shellfish farm
approvals to minimize potential impacts on forage fish. 14

CPPSH’s concerns regarding impacts on bird species are also misguided. The scientific
record does not support a conclusion that shellfish farming negatively impacts birds. In fact,
there are numerous scientific studies indicating that the presence of shellfish, whether cultured or
wild, benefits bird communities by providing an important source of food for a wide variety of
marine shorebirds, seabirds, and raptors.’

It bears noting that CPPSH’s claims regarding adverse impacts to the resources discussed
above have been repeatedly raised, closely analyzed, and consistently disagreed with by the
Washington State Shorelines Hearings Board (“SHB™).!® When presented with largely the same
evidence that is included in the Petition, the SHB determined repeatedly that the proposed
shellfish farms would not result in adverse significant impacts to the environment. Specifically,
the SHB has concluded that CPPSH failed to present information proving that these farms will
negatively impact either forage fish or salmon;!” that any disturbance to the benthic community
is “within the range of natural disturbances and that such disturbances are in fact necessary for
the health of the ecosystem;"18 that entanglement of species in canopy nets is unlikely;19 and,
summarilg, that a proposed geoduck farm will not “have an adverse impact on fish, birds, and
wildlife.”?® While it is clear that CPPSH disagrees with these conclusions, they demonstrate that
independent decision makers and agencies with expertise have considered and dismissed
CPPSH’s claims in these areas. The petition presents no information that warrants
reconsideration by the Corps.

13 See, e.g., Letter from William W. Stelle, Jr., Regional Administrator, NMFS, to Michelle Walker, Chief,
Regulatory Branch, Corps (Nov. 15, 2013).

' For example, the Special Conditions require that a Pacific herring spawn survey be conducted prior to shellfish
activities, and if herring spawn is present, activities are prohibited. Additionally, the Special Conditions prohibit
newly positioned shellfish culturing in documented surf smelt or Pacific sand lance spawning habitat.

!5 Dankers, N., and D. R. Zuidema, The role of the mussel (Mytilus edulis L.) and mussel culture in

the Dutch Wadden Sea. Estuaries, 1995 18 (1A):71-80; Norris et al., Changes in the number of oystercatchers
Haematopus ostralegus wintering in the Burry Inlet in relation to the biomass of cockles Cerastoderma edule and its
commercial exploitation, 1998, Journal of Applied Ecology 35:75-85; Hilgerloh et al., 4 preliminary study on the
effects of oyster culturing structures on birds in a sheltered Irish estuary, 2001, Hydrobiologia 465:175-180; Zydelis
et al., Habitat use by wintering surf and white-winged scoters: Effects of environmental attributes and shellfish
aquaculture, 2006 Journal of Wildlife Management 70:1754-1762; Lewis et al., Effects of predation by sea ducks on
clam abundance in soft-bottom intertidal habitats, 2007, Marine Ecology Progress Series 329:131-144; Forrest et
al., Bivalve aquaculture in estuaries: Review and synthesis of oyster cultivation effects, 2009, Aquaculture 298:1-15,
16 See CPPSH v. Pierce County (“Haley”), SHB No. 14-024, Findings of Fact, conclusions of Law, and Order (May
15,2015); CPPSH v. Pierce County (“Longbranch”), SHB No. 11-019, Findings of Fact, Conclusions of Law, and
Order, Conclusion of Law (July 13, 2012); CPPSH v. Thurston County (“Lockhart”), SHB No. 13-006¢, Findings
of Fact, Conclusions of Law, and Order, Conclusion of Law (October 11, 2013).

17 Longbranch, SHB No. 11-019, Findings of Fact at 17; see also Id. at Findings of Fact 7 (“There is no evidence
that farmed geoduck will cause adverse impacts to forage fish or salmon by depleting food resources”), 13 (finding
that the special conditions protect forage fish during spawning season), 18 (finding no significant adverse impacts to
salmon resulting from geoduck harvest); Lockhart, SHB No. 13-006¢, Conclusion of Law at 14.

18 Longbranch, SHB No. 11-019, Findings of Fact at 17; Haley, SHB. No. 14-024, Findings of Fact at 15 (finding
that the WSG research “is the most specific and relevant scientific information currently available” regarding the
impacts of geoduck gear on marine ecosystems).

¥ Lockhart, SHB No. 13-006¢, Findings of Fact at 42.

. Haley, SHB No. 14-024, Findings of Fact at 31.
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B. The Corps Should Not Reconsider its 2012 Conclusions Based on CPPSH Claims of
New Information

On several occasions in its Petition, CPPSH alleges that newly available information
regarding the potential effects of authorized activities in Puget Sound combined with the
“unanticipated number of activities authorized”, invalidate the Corps’ 2012 analyses and require
the Corps to suspend authorization under NWP 48 and complete supplemental reviews.?! As
discussed above, CPPSH’s statements that the Corps has authorized dramatically more activities
under NWP 48 than it anticipated are without merit. Moreover, as discussed below, CPPSH’s
allegations of new information do not justify a suspension of authorizations under NWP 48 or
require the Corps to conduct supplemental review.

1. No new information regarding water quality warrants suspension of NWP 48

CPPSH alleges that recent studies have found that shellfish aquaculture causes adverse
water quality impacts, invalidating the idea that shellfish aquaculture improves water quality, a
premise upon which CPPSH claims the Corps’ determination of no significant impacts was
based. However, the information CPPSH relies upon is either not new,” attributes impacts
primarily to finfish aquaculture,23 or fails to establish shellfish farming has significant adverse
impacts.24 The Corps acknowledged in the NWP 48 National Decision Document that large
populations of commercial shellfish had the potential to increase nutrients in the water, but it
concluded that these effects are minor.”> The Corps also correctly determined “[t]he shellfish
populations supported by the activities authorized by this NWP help support the objective of the
CWA because they improve water quality through the conversion of nutrients into biomass (i.e.,
shellfish growth) and the removal of suspended materials through filter feeding.”*® CPPSH’s
Petition fails to show how the Corps’ earlier determination has been invalidated. Moreover, the
same water quality claims it asserts in the Petition have been consistently rejected in appeals of
shellfish aquaculture permits to the SHB.?" Because CPPSH has failed to present convincing
evidence that shellfish aquaculture significantly harms water quality, there is no basis to suspend
or modify NWP 48.

*! See CPPSH Petition at 6-10.

22 CPPSH Petition at 7 (citing Bendell, L.1., et al., Changes in Geochemical Foreshore Attributes as a Consequence
of Intertidal Shellfish Aquaculture: A Case Study, 404 Marine Process Series 91-108 (Apr, 2010) (published two
years before NWP 48 was reissued in 2012)).

> CPPSH Petition at 7 (citing Bouwman, Lex, et al., Mariculture: Significant and Expanding Cause of Coastal
Nutrient Enrichment, 2013, Environ. Res. Lett. 044026, *3 (stating “the major nutrient impact from mariculture is
due to finfish”)).

24 CPPSH Petition at 7 (citing Konrad, Christopher Approaches for Evaluating the Effects of Bivalve Filter Feeding
on Nutrient Dynamics in Puget Sound, Dec 8, 2014 Washington SeaGrant Symposium Presentation (by CPPSH’s
own admission, this only established certain impacts “are not understood”), and Bendell, L.L, et al., Changes in
Ammonium and PH within Intertidal Sediments in Relation to Temperature and the Occurrence of Non-Indigenous
Bivalves, Open Journal of Marine Science, 2014, 4, 151-162, at 161 (acknowledging the biological significance of
noted changes “is not known”)).

» U.S. Army Corps of Engineers, Decision Document Nationwide Permit 48 (“National Decision Document”), *33-
34 (Feb. 13, 2012).

2614 at 5.

7 See Longbranch, SHB No. 11-019, Conclusion of Law at 6; Lockhart, SHB No. 13-006¢c, Conclusion of Law at
19; Haley, SHB No. 14-024, Finding of Fact at 29-31.
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2. No new information regarding PVC warrants suspension of NWP 48

CPPSH argues that the Corps must reconsider NWP 48 in light of “recently pubhshed
studies [that] describe the dangerous environmental impacts that may arise from PVC. &
However, CPPSH’s claim is supported primarily by studies that were available to the Corps
before it issued NWP 48.%° Of the studies that have been published since the Corps’
determination, several explain that significant amounts of plastlc exist 1n the world’s oceans,
and the others indicate that microplastics can adsorb into organic pyrene !and plastic particles
can be found in mussels,>? but none even suggest that shellfish activities are the cause of these
findings. Similar to its speculative claims regarding water quality impacts, CPPSH’s claims
regarding PVC and the use of plastics have been consistently rejected by the SHB. The evidence
presented at these hearings conclusively demonstrated that the PVC used in shellfish aquaculture
does not pose a 51§n1ﬁcant risk of breaking down into microplastics or leaching chemicals into
the environment.” Thus, there is no basis to suspend or modify NWP 48 based on concerns with
the use of plastics.

30

3. No new information regarding impacts on eelgrass warrants suspension of
NWP 48

CPPSH contends that the Corps must reevaluate shellfish aquaculture’s impact on
eelgrass in light of new information regarding the effects of motorized boats and sedimentation
during geoduck harvest. For support, CPPSH first relies on the SHB’s discussion of an
Environmental Impact Statement issued in 2001 for the State of Washington Geoduck Fishery
(“2001 FEIS”).** Clearly, the potential impacts to eelgrass described in the 2001 FEIS were
available for over a decade before the Corps made its determination of no significance regarding
NWP 48. This is not new information that warrants reevaluation.

Similarly, CPPSH’s citation to a second source of new information, an Environmental
Impact Statement for Drakes Bay Oyster Company’s Special Use Permit (“DBOC EIS”), is

> CPPSH Petition at 8.

%% CPPSH Petition at 8 (citing Jort Hammer et al., Plastics in the Marine Environment: the Dark Side of a Modern
Gift, 2012, Reviews of Envtl. Contamination and Toxicology 1; Jorg Oehlmann et al., 4 Critical Analysis of the
Biological Impacts of Plasticizers on Wildlife, 2009, Philosophical Transactions of the Royal Soc’y B., 2,047, 2048;
Anthony L. Andrady, Microplastics in the Marine Environment, 2011, Marine Pollution Bulletin 1596; Heather J.
Hamlin, Review, Embryos as Targets of Endocrine Disrupting Contaminants in Wildlife, 2011, Birth Defects
Research Part C: Embryo Today: Reviews 26).

3% CPPSH Petition at 8 (citing Eriksen, M., Plastic Pollution in the World’s Oceans: More than 5 Trillion Plastic
Pieces Weighing over 250,000 Tons Afloat at Sea, 2014, PLoS ONE 9(12); Woodall, Lucy, et al., The deep sea is a
major sink for microplastic debris, 2014, R. Soc. Open sci.1:140317).

31 CPPSH Petition at 9 (citing Avio, Carlo Giacomo, et al., Pollutants bioavailability and toxicological risk from
microplastics to marine mussels, 2014, Environmental Pollution 198, 211-222).

32 CPPSH Petition at 9 (citing Van Cauwenberghe, Lisbeth, et al., Microplastics in bivalves cultured for human
consumption, 2014, Environmental Pollution, 65-70 (significantly, noting that “estimations of the potential risks for
human health posed by microplastics in food stuff is not (yet) possible.).

33 Longbranch, SHB No. 11-019, Findings of Fact at 9-11; Lockhart, SHB No. 13-006¢, Findings of Fact at 36-42;
Haley, SHB No. 14-024, Findings of Fact at 39-47.

3% CPPSH Petition at 9-10 (citing Coalition to Protect Puget Sound Habitat v. Pierce County, SHB No. 13-016c,
Findings of Fact, 25 (Jan 22, 2014)).
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unpersuasive.35 The DBOC EIS was published for public comment on September 23, 2011,
months prior to the Corps” NWP 48 determination. Moreover, the DBOC EIS was strongly
criticized in two objective peer reviews performed by the National Academy of Sciences
(“NAS”). NAS determined that the U.S. National Park Service (“NPS”) selectively presented,
over-interpreted, or misrepresented scientific data regarding the impact of shellfish farms on the
surrounding environment. Further, NPS confirmed that the DBOC EIS “shall not be construed to
have any application to any location other than Point Reyes National Seashore” and that NPS
does not propose to use the information contained in the EIS in the future.*® The Final EIS was
not certified by NPS and was not used in the final determination by the Department of Interior to
not extend the DBOC lease. It therefore has no precedential or analytical value. Even Protect
Our Shoreline, an affiliate of CPPSH, admitted in a blog posting that “[t]o claim that impacts to
conditions in Drakes Estero - whatever they may be - are applicable to all waters across the
nation is, at best, shallow thinking.”®’ Accordingly, CPPSH has presented no new information
that warrants reevaluation of potential impacts to eelgrass.

C. Public Notice

To the extent that it is not already, PCSGA requests to be added to all lists of known
interested public3 8 related to NWP 48, and contacted and provided the opportunity to comment in
the event that the Corps considers a modification, suspension, or revocation of NWP 48 and any
case specific activity’s authorization under that Nationwide Permit, in response to the May 1,
2015 CPPSH Petition or for any other reason.

Thank you for your consideration of these comments. Do not hesitate to contact me at
(206) 588-4188 or amanda@plauchecarr.com if you have questions regarding the contents of this
letter or if you would like copies of the referenced documents.

Sincerely,

ol 2 .

Amanda Carr

AMC:cml
Cc:

Mr. William Stelle, Regional Administrator
National Marine Fisheries Service

7600 Sand Point Way Northeast

Seattle, WA 98115

35 CPPSH Petition at 9-10 (citing Nat’l Parks Service, FEIS Drakes Bay Oyster Company Special Use Permit, 333
(2012)).

% Letter from Christine S. Lehnertz, NPS Regional Director, to Margaret Pilaro Barrette (Aug. 1, 2013).

37 Drakes Bay: Integrity in Information Quality Complaints, Protect Our Shoreline News (June 28, 2013).

%33 C.F.R. § 330.5.
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Mr. Dennis McLerran, Regional Administrator
U.S. EPA Region 10

1200 6" Avenue, Mail Code RA-210

Seattle, WA 98101

Ms. Maia Bellon, Director
Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Ms. Megan Duffy

Deputy Supervisor

Washington Department of Natural Resources
1111 Washington Street SE

P.O. Box 47001

Olympia, WA 98504-7001

Mr. Jim Unsworth

Director

Washington Department of Fish and Wildlife
600 Capitol Way N

Olympia, WA 98501
















From: Allnutt. David on behalf of Storm. Linda

To: Anderson-Carnahan, Linda; Allnutt, David; Szerlog. Michael
Subject: FW: Shellfish Aquaculture Letter to the Corps

Start: Thursday, June 04, 2015 12:30:00 PM

End: Thursday, June 04, 2015 1:00:00 PM

Location: David"s office

From: Storm, Linda

Sent: Thursday, May 28, 2015 5:33 PM

To: Storm, Linda; Allnutt, David; Szerlog, Michael

Subject: Shellfish Aquaculture Letter to the Corps

When: Thursday, June 04, 2015 12:30 PM-1:00 PM (UTC-08:00) Pacific Time (US & Canada).
Where: David's office

Hi David & Michael;

| am sending this meeting request in response, David, to your request to discuss the letter | drafted for your signature to the Corps on the issue of their
removal of Conservation Measure #7 from the PBA for Shellfish Aquaculture Activities. | hoped to do this on Monday, but turns out I have a conflict.
Soonest all 3 of us are available (Michael teleworking) is Thurs 6/4/15.

David, | know you had some edits and wished to discuss strategy with us before signing the letter.
| look forward to receiving your edits and making any changes you need to the letter.

Michael, the letter was formatted and proofed by Linda Tyson and routed to Maryann when she was acting for you. She made a few changes and we
routed to David. If you would like me to forward the letter as it was provided to David, | would be happy to. Just let me know.

All my best,
Linda
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From: Storm. Linda

To: Opalski, Dan; Byron. Carrie

Cc: Allnutt, David; Anderson-Carnahan, Linda

Subject: Letter to Seattle District Corps on Shellfish Aquaculture
Date: Tuesday, June 09, 2015 3:01:13 PM

Attachments: image001.png

Ltr SeattleDistrictCorps ShellfishAquaculture 060915.pdf

Dan — please see the letter to the Seattle District Corps on the shellfish agquaculture issue. Carrie,
thank you so much for your work with me on this letter!

Cheers,

Linda

Linda E. Storm, Aquatic Ecologist

Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10

1200 Sixth Avenue,Mail Stop ETPA-202-1
Seattle, Washington 98101-3140

Ofc: (206) 553-6384; Cell: (206) 437-2293
Email: storm.linda@epa.gov
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 10
1200 Sixth Avenue, Suite 200
Seattle, VWA 98101-3140 OFFICE OF
ECOSYSTEMS, TRIBAL
AND PUBLIC AFFAIRS
June 9, 2015

Michelle Walker, Branch Chief
U.S. Army Corps of Engineers
Seattle District Regulatory Branch
P.O. Box 3755

Seattle, Washington 998124-3755

Dear Ms. Walker:

Thank you for the opportunity to review the December 2014 draft Programmatic Biological Assessment
(“PBA”) on Shellfish Activities in Washington State Inland Marine Waters (U.S. Army Corps of
Engineers Regulatory Program, December 2014). We have reviewed this document and have significant
concerns regarding the removal of Conservation Measure #7 from this PBA. What follows is a detailed
explanation of these concerns and the rationale for our conclusion that without avoidance and
minimization measures (like those Conservation Measure #7 would require), authorized shellfish
activities would not comply with Clean Water Act § 404(b)(1).

As previously proposed, Conservation Measure #7 would have required that: “For continuing activities
in ‘fallow’ areas, those activities shall not occur within 16 horizontal feet of native eelgrass (Zostera
maring). If eelgrass is present in the vicinity of a fallow acreage proposed for shellfish activities, the
eelgrass shall be delineated and a map or sketch prepared and submitted to the Corps.”

The above requirement would prevent shellfish aquaculture activities from encroaching on and
impacting eelgrass beds in areas that were cultivated in the past but had returned to supporting native
eelgrass. With the conservation measure in place, activities would have to be set back 16-feet from
eelgrass; eelgrass would have to be surveyed; and activities encroaching into “fallow” areas supporting
eelgrass would require individual consultation with the U.S. Fish and Wildlife Service and the National
Marine Fisheries Service (and would not be authorized under the PBA). By removing this measure,
there would be no set-back or “buffer” requirement, no survey requirement to establish the density and
extent of the eelgrass bed, and activities could encroach into fallow areas supporting eelgrass beds
without any avoidance or minimization provisions. Further, no compensatory mitigation is currently
required for Corps’ permitted shellfish aquaculture activity impacts, leaving eelgrass beds unprotected
and unmitigated.

The Corps estimates 11,166 acres of “fallow” area where “continuing” shellfish operations could return
and eelgrass co-occurs (Table E-1, page E-9 of the PBA). Of that conservatively estimated 11,166 acres,
there are 7,448 acres in Willapa Bay, 2,194 acres in North Puget Sound, 1,152 acres in Grays Harbor,
257 acres in Hood Canal, and 115 acres in South Puget Sound. While the interspersion, density and
extent of eelgrass may vary across these very different biogeographic regions, removing the requirement
to survey and establish boundaries or delineate ¢elgrass extent would pose a significant threat to this
ecologically and regionally significant special aquatic site type.








Native eelgrass beds have been well documented as critical habitat that are nursery grounds for juvenile
salmonids and myriad other fish species. They provide significant primary productivity and trophic
system support functions. They are not easily mimicked or replaced and are difficult to replicate.

For the proposed activities to comply with the Clean Water Act § 404(b)(1) Guidelines (“Guidelines”),
which are the substantive environmental criteria used in evaluating discharges of dredged or fill material
proposed under Clean Water Act § 404, the EPA believes that avoidance and minimization measures to
protect these 11,000+ acres with eelgrass should be required. In addition, the 2008 Joint Agency Federal
Rule on Compensatory Mitigation generally requires that all Corps permitted activities meet avoidance,
minimization and compensatory mitigation requirements (i.e., at a minimum, replacement of lost
eelgrass beds and their functions).

The EPA believes that allowing shellfish aquaculture activities to return or expand into 11,166 acres of
native eelgrass beds would cause or contribute to significant adverse impacts on this regionally
significant special aquatic site type. The anticipated impacts include impacts to trophic system
interactions, to physical and biotic processes, to plankton and multiple species of fish, as well as to
native shellfish. This outcome would not comply with 40 CFR § 230.10(c) which states that *no
discharge of dredge or fill material shall be permitted that will cause or contribute to significant
degradation of waters of the United States.”

We see removal of the requirement for a 16-foot setback from existing eelgrass and requirements to
survey and delineate eelgrass in “fallow” areas as leading to non-compliance with 40 CFR § 230. 10(d),
which states that “no discharge ... shall be permitted unless appropriate and practicable steps have been
taken which will minimize potential adverse impacts of the discharge on the aquatic ecosystem.” The
EPA believes that requiring a 16-foot setback and survey requirements of eelgrass beds would constitute
appropriate and practicable steps to avoid and minimize impacts that would (cumulatively) cause
significant degradation to special aquatic sites.

The Clean Water Act § 404(b)(1) Guidelines, the 2008 Compensatory Mitigation Rule, and the 2012
Nationwide Permits General Condition #23 all require that the Corps and the EPA seek to ensure that all
adverse impacts to aquatic resources from permitted activities are mitigated. To do this, all measures to
avoid, minimize and provide compensatory mitigation for unavoidable impacts should be pursued.

The EPA believes that without measures to ensure avoidance, minimization and compensation for the
potential loss or damage to more than 11,000 acres of native eelgrass beds, Corps decisions to authorize
shellfish activities in “fallow” areas would not comply with the Guidelines. Of further concern is that
this federal action (to remove Conservation Measure #7) would further degrade this key resource, which
is used as a critical biological indicator to track the condition of Puget Sound. No progress has been
made to date to achieve the 2020 target for increasing eelgrass in Puget Sound by 20 percent. Given the
possibility of such impacts, the likelihood of achieving this goal is further reduced.

We strongly encourage the Corps to incorporate conditions or measures to ensure that all avoidance,
minimization and compensatory mitigation measures and requirements are addressed and that the
cumulative impacts associated with potential authorized permits in eelgrass beds comply with all
provisions of the Clean Water Act federal regulatory requirements, including 40 CFR § 230.10(a)-(d).
With that goal in mind, we recommend either the Corps retain Conservation Measure #7 in the PBA or
require Nationwide Permit pre-discharge notification and eelgrass surveys for shellfish activities in
“fallow” areas.








Of further significance and important consideration is the federal government’s responsibility to address
tribally reserved treaty rights to harvest fish and shellfish and maintain the habitats upon which they
depend. While this issue is very complex with regard to shellfish aquaculture, the essence is this: the
Corps’ 404 permit decisions must demonstrate compliance not only with the Endangered Species Act
and Essential Fish Habitat requirements, but must also ensure that all Clean Water Act requirements are
met and tribal treaty rights are upheld. We understand that two Puget Sound tribal consortia (Skagit
Systems Cooperative and Northwest Indian Fish Commission) have expressed strong concerns that
treaty reserved resources would be significantly impacted by removing the currently required avoidance
and minimization measures on eelgrass beds in fallow areas.

I welcome the opportunity to discuss our concerns with you further. Please feel free to call me at (206)
553-2581 or Ms. Linda Storm of my staff at (206) 553-6384 or storm.linda@epa.gov with any questions
or concerns.

Sincerely,

QQ_\M

R. David Allnutt, Director
Office of Ecosystem, Tribal, and Public Affairs

cc: Dan Opalski, Director
EPA Region 10, Office of Water











From: Storm. Linda

To: Allnutt, David

Cc: Szerlog, Michael

Subject: RE: Pacific Coast Shellfish Growers Association Response Letter
Date: Tuesday, May 26, 2015 6:39:19 PM

Attachments: image001.png

David — the letter for your signature on the Corps removal of Conservation Measure #7 and issue of
404b1 compliance was sent to Michael on Friday for his review and coordination with ORC. It should
be routed for your signature tomorrow — | hope. Will check in with Linda Tyson on where it’s at (|
realized things have gotten backed up due to our Grants review workload and Michael’s needing to
take today off).

Thanks for forwarding this response letter to us.

Linda

Linda E. Storm, Aquatic Ecologist
Office of Ecosystems, Tribal and Public Affairs
] U.S. EPA, Region 10
' 1200 Sixth Avenue,Mail Stop ETPA-202-1
<2 ot Seattle, Washington 98101-3140
Ofc: (206) 553-6384; Cell: (206) 437-2293
Email: storm.linda@epa.gov

From: Allnutt, David

Sent: Tuesday, May 26, 2015 4:42 PM

To: Storm, Linda

Cc: Szerlog, Michael

Subject: FW: Pacific Coast Shellfish Growers Association Response Letter
FYI --

R. David Allnutt, Director

Office of Ecosystems, Tribal and Public Affairs

U.S. EPA, Region 10

1200 Sixth Avenue, Suite 900, Mail Stop ETPA-202-1
Seattle, Washington 98101-3140

(206) 553-2581

From: Mclerran, Dennis

Sent: Tuesday, May 26, 2015 2:42 PM

To: Opalski, Dan; Allnutt, David; Barber, Anthony; Pirzadeh, Michelle; Holsman, Marianne; Dunbar,
Bill

Subject: FW: Pacific Coast Shellfish Growers Association Response Letter

FYI

Dennis

From: Christine Lengele [mailto:christine@plauchecarr.com]

Sent: Tuesday, May 26, 2015 1:55 PM

To: Karen.Huff@usace.army.mil; john.s.kem@usace.army.mil; john.buck@usace.army.mil

Cc: Will.Stelle@noaa.gov; Mclerran, Dennis; maib461@ECY.WA.GOV; megan.duffy@dnr.wa.gov;
director@dfw.wa.gov; Amanda Carr; Terri Tyni

Subject: Pacific Coast Shellfish Growers Association Response Letter
Dear Lt. Gen. Bostick, Brig. Gen. Kem and Col. Buck,
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I am a legal assistant in the office of Plauché & Carr LLP. Please find attached a courtesy electronic

copy of a letter we mailed to you on Friday, May 22"9 on behalf of the Pacific Coast Shellfish
Growers Association. If you have any trouble opening the PDF attachment please let me know. Any
guestions regarding the contents of this letter may be directed to Amanda Carr at

amanda@plauchecarr.com or (206) 588-4188. Thank you.

-Christine
Christine Lengele/ Legal Secretary / Plauché & Carr LLP / 811 First Avenue, Suite 630/ Seattle, WA 98104

christine@plauchecarr.com / Phone: 206-588-4188 x 102 / Fax: 206-588-4255

This e-mail is intended only for the use of the individual or entity to whom it is addressed and may contain confidential,
privileged information. If the reader of this e-mail is not the addressee, please be advised that any dissemination, distribution
or copying of this e-mail is strictly prohibited. If you receive this communication in error, please call (206) 588-4188 x 102 and
return this e-mail to Christine Lengele at the above e-mail address and delete from your files. Thank you.
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From: Allnutt. David

To: "Walker, Michelle NWS"

Subject: RE: [EXTERNAL] shellfish aquaculture
Date: Friday, April 24, 2015 7:54:00 AM
Attachments: image003.png
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Could you call me at 10am on Tuesday? My number below.

R. David Allnutt, Director

ri- Office of Ecosystems, Tribal and Public Affairs

f] U.S. EPA, Region 10

. ﬂ-:ﬁ' 1200 Sixth Avenue, Suite 900, Mail Stop ETPA-202-1
g oS’ Seattle, Washington 98101-3140

(206) 553-2581

From: Walker, Michelle NWS [mailto:Michelle. Walker@usace.army.mil]

Sent: Friday, April 24, 2015 7:38 AM

To: Allnutt, David

Subject: Re: [EXTERNAL] shellfish aguaculture

Davjd,

Wow be more than happy to spin you up on a complicated Subject. Tuesday
morning is looking good for me.

Muffy

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.

From: Allnutt, David

Sent: Thursday, April 23, 2015 4:38 PM
To: Walker, Michelle NWS

Subject: [EXTERNAL] shellfish aquaculture

Muffy — I've gotten a few inquiries from tribes and others about work the Corps is doing around a
programmatic BA for shellfish aquaculture and authorizations under NWP 48. This is not an issue |
had been tracking, so would appreciate the opportunity to discuss so that | can get a better sense of
the issues at play. Would you have time for a short phone call next week? (I am out of the office and
travelling tomorrow). Thanks.

R. David Allnutt, Director

Office of Ecosystems, Tribal and Public Affairs

U.S. EPA, Region 10

1200 Sixth Avenue, Suite 900, Mail Stop ETPA-202-1
Seattle, Washington 98101-3140

(206) 553-2581
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From: Walker, Michelle NWS

To: Allnutt, David

Subject: Re: [EXTERNAL] shellfish aquaculture
Date: Friday, April 24, 2015 7:37:46 AM
Attachments: image001.png

Davjd,

Wow be more than happy to spin you up on a complicated Subject. Tuesday
morning is looking good for me.

Muffy

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.

From: Alinutt, David

Sent: Thursday, April 23, 2015 4:38 PM
To: Walker, Michelle NWS

Subject: [EXTERNAL] shellfish aquaculture

Muffy — I've gotten a few inquiries from tribes and others about work the Corps is doing around a
programmatic BA for shellfish aquaculture and authorizations under NWP 48. This is not an issue |
had been tracking, so would appreciate the opportunity to discuss so that | can get a better sense of
the issues at play. Would you have time for a short phone call next week? (I am out of the office and
travelling tomorrow). Thanks.

m R. David Allnutt, Director
5 o ¥ Office of Ecosystems, Tribal and Public Affairs

>
(% M 3 U.S. EPA, Region 10
‘-I-{J I;-_;' 1200 Sixth Avenue, Suite 900, Mail Stop ETPA-202-1

?i'd_'ﬁf_"l{;# Seattle, Washington 98101-3140
(206) 553-2581
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From: Allnutt. David

To: "Michelle.Walker@nws02.usace.army.mil"
Subject: shellfish aquaculture

Date: Thursday, April 23, 2015 4:38:00 PM
Attachments: image001.png

Muffy — I've gotten a few inquiries from tribes and others about work the Corps is doing around a
programmatic BA for shellfish aquaculture and authorizations under NWP 48. This is not an issue |
had been tracking, so would appreciate the opportunity to discuss so that | can get a better sense of
the issues at play. Would you have time for a short phone call next week? (I am out of the office and
travelling tomorrow). Thanks.

R. David Allnutt, Director

Office of Ecosystems, Tribal and Public Affairs

U.S. EPA, Region 10

1200 Sixth Avenue, Suite 900, Mail Stop ETPA-202-1
Seattle, Washington 98101-3140

(206) 553-2581




mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=6E28F5BF9CBF4B8B9EDA7751C2F10750-ALLNUTT, DAVID

mailto:Michelle.Walker@nws02.usace.army.mil









